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In modern business, there is often tension between the desire to serve the public good and the
drive to make a profit. Today, companies can choose from a variety of legal forms to balance
these objectives. We are also in the midst of a psychedelic resurgence, catalyzed by rapid
advances in neuroscience and a dramatic shift in public opinion. Entrepreneurs and investors of
all stripes are predictably maneuvering for a piece of a highly disruptive and potentially massive
new business environment in the ecosystem. Lured by the prospects of market share in a
previously illicit market, a belief in the therapeutic potential of psychedelics, or both, companies
established now will inevitably shape the psychedelics landscape of the future.

These medicines, fungi, and substances have demonstrated the potential to help combat an
existing mental health crisis that many are expecting to worsen as we exit a prolonged
pandemic. Because of their demonstrated capacity to induce meaningful positive change at a
neurological level, advocates hope they will benefit individual as well as collective mental health.
At the same time, many fear that an underground psychedelic movement that was historically
more altruistic or spiritual than profit-driven will be co-opted by big business, a sobering reality
which has tarnished the legal cannabis industry in its relatively short existence.

By applying lessons learned in cannabis, and with the benefit of hindsight and experience, we
believe psychedelics can avoid a similar fate. Below is a brief history of corporate forms in the
U.S. and an overview of the types of social impact corporate forms available in the U.S. and
Canada. It is intended to prompt dialogue between psychedelic entrepreneurs and their counsel.
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While this document does not constitute legal advice, it was prepared with a deep
understanding of the law and respect for psychedelic substances.

Business as Usual1

America was quite literally settled by corporations. From 1607, when the Virginia Company
established the Jamestown colony, corporations have been inextricably embedded in American
life. At that time, however, the privilege of incorporation was granted selectively to encourage
the investment of capital in activities that benefited the public, such as construction of roads or
canals. Governments granted limited liability and provided mechanisms for distributing profits
back to shareholders to incentivize private actors to participate in public works projects.
Corporations were simply considered a means to that end. Corporations as we know them
today emerged in the late 1800s. By the beginning of the twentieth century, the so-called robber
barons had so successfully consolidated power in their respective industries that they were able
to employ a variety of exploitative practices to amass huge fortunes. In fact, the Sherman
Antitrust Act was passed to prohibit anti-competitive and exploitative conduct by corporations.

In contrast to the corporation, the limited liability company (LLC) is a much more recent statutory
creation. In 1977, the state of Wyoming invented the Limited Liability Company. LLCs are hybrid
business entities that combine favorable legal, business and tax attributes into a single entity.
LLCs provide the benefits of limited liability protection, operational flexibility, and pass through
taxation without the restrictions generally applied to S Corporations and limited liability
partnerships. This new form gained momentum after the Internal Revenue Service determined
that LLCs would be taxed as partnerships in 1988, but it wasn’t until Delaware enacted its own
LLC law in 1991 that they really began to proliferate.

Both LLCs and corporations are typically formed and operated for the purpose of generating
returns for owners or shareholders, but do not require or encourage the business to consider
other increasingly valid concerns, such as an enterprise’s mission, environmental, social, and
corporate governance (ESG) objectives, or corporate social responsibility (CSR) goals. It is
worth noting that the U.S. is an outlier globally in its perception that shareholder primacy trumps
other corporate considerations.

Prior to the enactment of legislation authorizing the formation of the Social Impact Corporate
Forms described below, a majority of states had enacted some form of a constituency statute,
either requiring or permitting a corporate board of directors to consider the interests of all
corporate stakeholders in their decision making. However, neither Delaware nor California
(where most U.S. corporations are formed) have enacted a constituency statute, and
constituency statutes have not yet been interpreted by a court to protect directors who chose to
prioritize mission or the company’s stakeholders over shareholder interests.

On the other end of the spectrum, tax-exempt nonprofits are operated explicitly to provide a
public benefit. In order to obtain tax-exempt status under Section 501(c)(3) of the Internal

1 Henretta, et al., America's History (8th ed. 2014) 544 - 573.
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Revenue Code, a nonprofit organization must be organized and operated exclusively for one or
more enumerated charitable purposes (educational, religious, scientific, etc.). Any profits earned
must be reinvested back into the organization, since 501(c)(3) tax-exempt organizations are
prohibited from distributing profits to shareholders, managers, or other private individuals. Of
course, this effectively excludes those with any expectation of a return on their investment from
being a viable funding source.

Overview of Social Impact Corporate Forms

Not all profit motives are inherently bad. Indeed, several innovations have emerged in corporate
structure and business practices that demonstrate ways in which profit-seeking incentives can
align with a company’s broader social purpose. Specifically, there are a number of social impact
corporate forms available in the U.S., including benefit corporations (which generally follow the
Model Public Benefit Corporation legislation), Delaware Public Benefit Corporations (which
deviated from the Model Public Benefit Corporation legislation in a number of significant ways)
and Social Purpose Corporations, Low-Profit Limited Liability Companies, and Benefit Limited
Liability Companies.

As a legal form of corporate entity, benefit corporations came about first as a result of lobbying
efforts by the non-profit organization B Lab, which by the mid-2000s had already begun
establishing a reputation for B Corp certification as a means of effectively branding companies
with a legitimate social and environmental commitment. As these commitments, however, posed
a potential conflict with corporations’ fiduciary duty to shareholders under American corporate
law, B Lab sought to create a new option under law by which such companies could operate in a
socially responsible way without risk of shareholder lawsuits.

In 2006, B Lab was successful in persuading Maryland to become the first state to permit
incorporation as a benefit corporation. It is now a requirement that any company seeking B Corp
certification must also become a benefit corporation if applicable law permits it.

Benefit corporations (or public benefit corporations) are by far the most common and widely
adopted U.S. social impact corporate form. Some features common to U.S. benefit corporations
are: 1) Purpose: They are formed to create a general public benefit and may, though are not
required to, name one or more specific public benefit purposes in the certificate of incorporation
or bylaws; 2) Stakeholder Governance: Directors and officers must consider the impact of their
decisions on shareholders and employees, suppliers, customers, the community, and the
environment (together the "stakeholders"); 3) Transparency: They must publish an annual
Benefit Report in accordance with recognized third-party standards for defining, reporting, and
assessing social and environmental performance, which must be delivered to all shareholders
and made publicly available on the corporation’s website; 4) Right of Action: Only directors/
shareholders have a right of action to enforce the corporation’s stated benefit purposes; and 5)
Change of control/ purpose/ form: Generally, changing the corporation’s public benefit purposes,
ceasing operating as a benefit corporation, or merging with another corporation where the
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surviving corporation will not be a benefit corporation requires approval of 2/3rds of the
shareholders.

Benefit corporations are now authorized in 40 states, and the District of Columbia; they are not
authorized in Alaska, Iowa (legislation under consideration), Michigan, Mississippi, Missouri,
North Carolina, North Dakota, South Dakota, Washington, and Wyoming.

Delaware Public Benefit Corporations (“Delaware PBCs”) differ from the model legislation in a
few key areas. Delaware PBCs are required to state a specific public benefit or benefits that the
corporation is formed to create. Directors must manage the corporation in a way that “balances
the pecuniary interests of the stockholders, the best interests of those materially affected by the
corporation’s conduct, and the specific public benefit or public benefits identified in its certificate
of incorporation.” Delaware PBCs must distribute a biennial report to its shareholders describing
the corporation’s promotion of the public benefit or public benefits identified in the certificate of
incorporation and of the best interests of those materially affected by the corporation’s conduct,
but are not required to make this report publicly available or use a recognized third-party
standard to prepare the report. Derivative suits to enforce balancing requirements may only be
brought by plaintiffs owning at least 2% of corporation’s outstanding shares, or for publicly
traded companies, the lesser of 2% of outstanding shares or shares with a market value of
$2,000,000 as of the date the action is filed. Lastly, no supermajority vote is required to effect a
change of control/ purpose/ form. Delaware PBCs are the most-widely adopted of the corporate
entities described in this document, and the first Delaware PBC to go public did so in 2017.

Social Purpose Corporations (“SPCs”) are authorized in California, Florida, Washington, and
Texas, and are established to create a specific, named social benefit. SPCs do not require
stakeholder governance, publication of a benefit report, or use of a recognized third-party
standard to evaluate the SPC’s social impact work.

Low-Profit Limited Liability Companies (“L3C”) are currently authorized in Illinois, Louisiana,
Maine, Michigan, Rhode Island, Utah, Vermont, Wyoming, plus the Oglala Sioux Tribe and
Navajo Tribe. The L3C form was originally conceived of as a vehicle that could more easily
accept Program Related Investments (“PRIs”) from private foundations. However, the IRS never
issued guidance granting L3Cs any sort of preferred status with respect to PRIs, so private
foundations have no incentive to invest in L3Cs over any other for-profit social enterprise when
making PRIs. Further, because the L3C authorizing statutes incorporate language from Section
501(c)(3) of Internal Revenue Code (“Section 501(c)(3)”) regarding charitable purposes, state
charities-regulators began asking whether these entities should be regulated by the states
under their charities laws. An L3C must significantly further the accomplishment of one or more
charitable purposes (as defined in Section 501(c)(3)), the production of income and appreciation
of property cannot be a significant purpose of the L3C, and an L3C cannot seek to accomplish
any political or legislative purposes. Ultimately, while a handful of states still have L3C
legislation on the books, L3Cs have fallen out of favor.
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Benefit Limited Liability Companies are authorized in Delaware, Maryland, Oregon,
Pennsylvania, and Utah. Similar to Benefit Corporations, they must be formed to create a
general public benefit, have stakeholder governance requirements, and must regularly publish a
Benefit Report. Delaware Benefit LLCs must be formed to create a specific public benefit
purpose, and the stakeholder governance and reporting requirements are identical to Delaware
PBCs.

Steward Ownership and Hybrid Corporate Structures

Steward ownership, coined by PurposeR, is based on two principles: 1) control remains inside
the company with the people directly connected to stewarding its operation and mission; and 2)
profits are largely reinvested or donated towards advancing the company‘s purpose.2 Any of the
above-listed entities may incorporate the concept of “steward ownership” into their governance
structure to provide additional oversight and protection for their public benefit missions. Steward
ownership could also be implemented in a standard LLC or corporation, depending on the
applicable state law. The objective of steward ownership is to ensure, in the corporate structure,
that the company purpose is maintained regardless of changes in ownership.

There are a variety of legal strategies companies can use to implement steward ownership in
the U.S., including the following:

1) A Perpetual Purpose Trust holds a portion or a majority of shares. Perpetual Purpose
Trusts are non-charitable trusts established for the benefit of a purpose, rather than
named beneficiaries.

2) A “Golden Share” strategy, in which voting and economic rights are divided between
classes of stakeholders, with 1% of voting rights classified as the “Golden Share”, the
owners of which act as stewards and have the right to veto an attempted sale of the
company or changes to structure or mission.

3) The majority shareholder may be a tax-exempt charitable organization, with profits from
the business distributed to the charity-owner in the form of dividends for use by the
charity in furtherance of its mission. The charity-owner would act as the steward. Note
that private foundations generally cannot own more than a 20% ownership interest in
any private business, unless certain specific exceptions apply.

Social Impact Corporate Forms in Canada

Whereas U.S. corporations must incorporate under state law, Canadian corporations can
incorporate under either federal or provincial/territorial legislation.

2 Steward-ownership, Purpose (https://purpose-economy.org/en/whats-steward-ownership/).
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At this time, British Columbia is the only jurisdiction in Canada offering an explicit social impact
corporate form option, pursuant to benefit company legislation passed in 2020. However, it’s not
clear that social impact corporate forms have much practical purpose in Canada.

In BCE Inc. v. 1976 Debentureholders (2008), the Supreme Court of Canada (SCC) explicitly
rejected the law of shareholder primacy accepted by most (if not all) American states. Instead,
the SCC interpreted Canada’s federal corporation legislation, the Canada Business
Corporations Act (CBCA), to determine that Canadian corporations have a duty to act in the
best interest of the corporation itself, rather than just the shareholders. The ruling was later
codified into the text of the CBCA in 2019.

The SCC’s ruling in BCE established Canada as a stakeholder primacy jurisdiction. As a result,
directors and officers of Canadian corporations wield explicit legal authority to consider the
interests of various stakeholders, including debtholders, employees, and even the environment,
when making corporate decisions.

Though the SCC’s BCE decision was based on its reading of the CBCA, rather than the
corporate legislation of any province or territory, the general consensus among Canada’s legal
community is that provincial/territorial corporate legislation would likely be interpreted the same
way, especially since provincial/territorial corporation legislation is typically quite similar to the
CBCA.

For more information on social impact corporate forms in Canada, see B Corps and Benefit
Companies: A Practical Guide for Canadian Businesses.

New Forms: Cure, or Solution in Search of a Problem?

Across the country, enterprising lawmakers have recognized a broader role for the for-profit
corporate form beyond simple shareholder primacy by creating a variety of new corporate forms,
such as the benefit corporation (Benefit Corps), the social purpose corporation (SPC), the
low-profit limited liability company (L3C), the benefit limited liability company (BLLC), and the
statutory public benefit limited partnership (SPBLP). Proponents suggest that having standard
forms created expressly for social enterprises can help to combat a board’s often narrow
understanding of shareholder primacy requirements, while saving social entrepreneurs from
reinventing the proverbial wheel. Detractors respond that these new entities represent form over
function, citing examples of traditional businesses achieving competing goals simply with good
leadership. They also point out that authorizing the formation of specific social purpose entities
creates the potentially misleading impression that companies organized under ordinary
corporate statutes must focus exclusively on shareholder profits (particularly in states with
constituency statutes), and may ultimately impede the widespread adoption of socially
responsible behavior by corporate actors. A question for all is, “How do entrepreneurs and
business attorneys contribute to this conversation and body of law in a way that expands the
options available and the viability of choosing them?"
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Where Psychedelics Can Fuel Exceptionalism

While social impact corporate forms have been utilized with varying degrees of success in a
number of more established industries, psychedelics are converging with the mainstream at a
critical time. Income inequality actually increased during the COVID-19 pandemic, while our
mental health worsened, the climate appears to be in crisis, and many of our institutions are
failing. To some, the highly regulated nature of the emerging psychedelic space, combined with
the healing potential of these substances, present a perfect opportunity to deploy new corporate
forms or business models in service of the greater good. For instance, lawmakers could simply
require companies to adopt a preferred form during legalization or decriminalization. Still others
believe psychedelics can be a catalyst for larger reforms. For instance, it has become
increasingly difficult to ignore the inherent flaws and limitations of capitalism. Many hope that
psychedelics can precipitate new ways of thinking about the prevailing global economic system.

Conclusion

Even if traditional forms are arguably adequate, and even if good leadership with the right
intentions can effectively guide a traditional for-profit company, it is our view – and the view of
many businesses viewing their proper role as public stakeholders3 – that corporate forms
enhanced by innovations in aligning profit-making with social purpose will be better for clients,
the ecosystem, society, and our chance of surviving on planet Earth. Each existing type of
corporate form was once new and untested, and their existence has enabled entrepreneurs.
The word “psychedelic” is Greek in origin (ψυχή) psychḗ 'soul, mind' and (δηλείν) dēleín 'to
manifest'. If ever there was a catalyst capable of leading us through a challenging period in
civilization and helping us - companies, governments, and citizens - manifest improvements to a
flawed economic system, perhaps opening access to psychedelics and their
consciousness-expanding potential for all, is one that can.

Appendix of “Further Reading or Listening”

A Brief History of the Corporate Form and Why it Matters

Corporations and American Democracy (Naomi R. Lamoreaux & William J. Novak eds., 2017)

America's History – Eighth Edition (Henretta, et al.) Chapter 17 – Industrial America:
Corporations and Conflicts, 1877 - 1911 (pg. 544 - 573).

Stout, Lynn A., "The Shareholder Value Myth" (2013). Cornell Law Faculty Publications. Paper
771.

Patagonia’s Next Chapter: Earth is Now Our Only Shareholder

3 See, e.g., Patagonia’s Next Chapter: Earth Is Now Our Only Shareholder, Patagonia
(September 14, 2022)
(https://www.patagoniaworks.com/press/2022/9/14/patagonias-next-chapter-earth-is-now-our-on
ly-shareholder).
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We will Call it Pala

Lift Economy Podcast
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